THE CHURCHES, THE TREATY OF LISBON AND THE EUROPEAN CONVENTION ON HUMAN RIGHTS
Background
European Commission President Jacques Delors (in office 1985-1995) recognised that with further enlargement and expansion of EU as a political union rather than merely as a trading or economic association there needed to be further discussion as to the overall direction and conceptual meaning of the ‘European Project’. The idea of a common European identity and the place of religion were central to this discussion; and since the 1980s there has been an official dialogue between the European Union and the Churches as well as with other religious bodies, scientific and cultural organisations.

The failed Constitutional Treaty

The ill-fated and unratified ‘Treaty establishing a Constitution for Europe’, which died after its rejection by French and Dutch voters in May and June 2005, contained no explicit reference either to God or to Christianity in the main body of the text but its Preamble referred to religion in its very first sentence:

DRAWING INSPIRATION from the cultural, religious and humanist inheritance of Europe, from which have developed the universal values of the inviolable and inalienable rights of the human person, freedom, democracy, equality and the rule of law…

A similar reference to the “spiritual and moral heritage” is made in the Charter of Fundamental Rights of the European Union signed by the member states in 2000:

Conscious of its spiritual and moral heritage, the Union is founded on the indivisible, universal values of human dignity, freedom, equality and solidarity; it is based on the principles of democracy and the rule of law. It places the individual at the heart of its activities, by establishing the citizenship of the Union and by creating an area of freedom, security and justice.

Article I-52 of the Constitutional Treaty then went on to treat the status of churches and of non-confessional organisations in an even-handed way:

1. The Union respects and does not prejudice the status under national law of churches and religious associations or communities in the Member States.

2. The Union equally respects the status under national law of philosophical and non-confessional organisations.

3. Recognising their identity and their specific contribution, the Union shall maintain an open, transparent and regular dialogue with these churches and organisations.

The Chairman of the drafting Convention, Valéry Giscard d'Estaing, had deliberately left the issue of the place of religion open when he drafted the document, inviting a petition for the inclusion of some religious reference. ‘I have chosen not to insert the reference to the Christian heritage in the constitution,’ he was reported as saying. ‘Rather, I appeal to you to persuade me of its necessity.’
 In response, opinions were divided: the Government of Poland was strongly in favour of some specific reference to Christianity while France, with a century of laïcité behind it, was opposed. The Roman Catholic Commission of the Bishops' Conferences of the European Union (COMECE) suggested that

[a]t a prominent place, in the centre between the cultural and the humanist inheritance, the religious inheritance of Europe forms a source of inspiration for the entire Constitutional Treaty.

By making reference to the religious inheritance of Europe, argued COMECE, the Treaty implicitly accepted the predominant contribution made by Christianity to the Europe of today and an explicit mention of God or of Christianity would have been a strong signal supporting the identity of Europe. Moreover, 

[a]s a matter of historical fact, it is Christianity and the Christian message that have built the ‘inheritance of Europe’ from which have developed the universal values of the inviolable and inalienable rights of the human person, democracy, equality and the rule of law. The Preamble does state that these values have derived from the religious inheritance. The Constitutional Treaty draws its inspiration from specific traditions that have shaped Europe, thus implicitly referring to the centre of this tradition, which is Christianity.

The Treaty of Lisbon
The successor to the failed Constitutional Treaty was the Treaty of Lisbon, which amends the previous Article 6 to recognise ‘the rights, freedoms and principles set out in the Charter of Fundamental Rights of 7 December 2000’ and states that
Article 10 shall be replaced by the following: “In defining and implementing its policies and activities, the Union shall aim to combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation.”

Finally, Article 10 (Freedom of thought, conscience and religion) of the EU Charter of Fundamental Rights states that:

1. Everyone has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance.

2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right.
The EU Treaties as amended by Lisbon
The consolidated versions of the Treaty on European Union and the Treaty on the functioning of the European Union, as amended by the Lisbon Treaty, begin as follows:

HIS MAJESTY THE KING OF THE BELGIANS [et al]…

RESOLVED to mark a new stage in the process of European integration undertaken with the establishment of the European Communities,

DRAWING INSPIRATION from the cultural, religious and humanist inheritance of Europe, from which have developed the universal values of the inviolable and inalienable rights of the human person, freedom, democracy, equality and the rule of law…
Article 11 of Title II of the consolidated version of the Treaty on European Union, as amended by Lisbon, states that

1. The institutions shall, by appropriate means, give citizens and representative associations the opportunity to make known and publicly exchange their views in all areas of Union action.
2. The institutions shall maintain an open, transparent and regular dialogue with representative associations and civil society.
3. The European Commission shall carry out broad consultations with parties concerned in order to ensure that the Union's actions are coherent and transparent.
Article 17 of Title II of the consolidated version of the Treaty on the Functioning of the European Union, as amended, explicitly introduces the idea of a dialogue between European institutions and religions, churches and ‘communities of conviction’:

1. The Union respects and does not prejudice the status under national law of churches and religious associations or communities in the Member States.
2. The Union equally respects the status under national law of philosophical and non-confessional organisations.
3. Recognising their identity and their specific contribution, the Union shall maintain an open, transparent and regular dialogue with these churches and organisations.

It is Article 17 of Title II that provides a constitutional basis for formal consultations; and on its website the European Commission’s Bureau of Policy Advisers characterises the consultation process like this:
· Open: anyone who wishes to take part in the dialogue can do so. The Commission does not have the power to define – either on a national or European level – the relationship between the State and churches, religious communities and philosophical and non-confessional organisations. The European Commission therefore accepts as dialogue partners all organisations that are recognised by the Member States as churches, religious communities or communities of conviction.

· Transparent: everyone should have the right to know, at any time, who is involved in the dialogue. Its objectives and results should also be clear. The aim of this site is to make the dialogue more transparent and to provide information about related events.

· Regular: the European Commission maintains an ongoing dialogue with its partners at various levels, in the form of bilateral meetings or specific events. The Commission also has regular bilateral exchanges with partners at their request and events are organised regularly within the framework of the dialogue.
The Charter of Fundamental Rights of the European Union

Article 10 of the Charter of Fundamental Rights of the European Union, signed in 2000, protects freedom of thought, conscience and religion:
1. Everyone has the right to freedom of thought, conscience and religion. This right includes freedom to change religion or belief and freedom, either alone or in community with others and in public or in private, to manifest religion or belief, in worship, teaching, practice and observance.

2. The right to conscientious objection is recognised, in accordance with the national laws governing the exercise of this right.
In addition, the Preamble states that the Charter

reaffirms, with due regard for the powers and tasks of the Community and the Union and the principle of subsidiarity, the rights as they result, in particular, from the constitutional traditions and international obligations common to the Member States, the Treaty on European Union, the Community Treaties, the European Convention for the Protection of Human Rights and Fundamental Freedoms, the Social Charters adopted by the Community and by the Council of Europe and the case-law of the Court of Justice of the European Communities and of the European Court of Human Rights.

The European Convention on Human Rights (ECHR)
The European Convention on Human Rights (ECHR) (formally the Convention for the Protection of Human Rights and Fundamental Freedoms) entered into force on 3 September 1953. All Council of Europe member states are party to the Convention. The Convention established the European Court of Human Rights and, initially, a Commission which was to act as a filter for complaints. Initially, though there was a right of individual petition to Strasbourg after the claimant had exhausted domestic remedies, the domestic courts were not themselves obliged necessarily to take account of Strasbourg jurisprudence – though they increasingly did so as a matter of choice. All the Contracting States, with the exceptions of Ireland and Norway, have incorporated the Convention into their own law: the United Kingdom did so in the Human Rights Act 1998.
Increasingly, the ECtHR adjudicates on issues of freedom of religion and of morality, particularly in relation to Article 8 (right to respect for private and family life) and Article 9 (freedom of thought, conscience and religion) – which states that

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.

Three recent cases have highlighted the way in which the Court involves itself in issues of morality or religion:

· In Lautsi v Italy the Second Section ruled that displaying crucifixes in state schools was contrary to Article 2 of Protocol No. 1 (education) and Article 9 (thought, conscience and religion). This evoked a shocked reaction from the Italian Government and an appeal to the Grand Chamber is currently pending.
· In Schalk and Kopf v Austria the First Section held by four votes to three that the fact that same-sex couples in Austria do not have the same rights as married couples does not constitute unlawful discrimination under Article 8 because the legal status of same-sex relationships remains a matter within the ‘margin of appreciation’ accorded to member states.
 When the complaint was originally lodged the applicants had no access to an alternative registration system; but that situation was remedied as from 1 January 2010. Had it not been for that fact, however, the judgment might have been rather different. On 30 November 2010 leave to appeal to the Grand Chamber was refused – which means that the judgment is final.
· The judgment of the Grand Chamber is awaited in A,B & C v Ireland, in which the laws on termination in Ireland have been challenged as in violation of Article 8 ECHR. Oral argument was heard in December 2009 and judgment is expected late in 2010. It likely to prove important for the development of European law whichever way it is decided: media commentators have dubbed it ‘Europe’s Roe v Wade’.

Possible future developments
On 16 February 2010 it was announced that the Secretary General of the Council of Europe was holding meetings with the new EU Commissioners for Home Affairs and for Justice, Fundamental Rights and Citizenship on preparations for future EU accession to the European Convention on Human Rights. Accession to the Convention by the EU will be an important development for various reasons:
· as a public authority, the EU will have to comply institutionally with the Convention (though it should be noted that the European Court of Justice has in any case held that the ECHR must be taken into account in interpreting European Union law);
· in principle it will become possible to take the EU to the European Court of Human Rights (ECtHR) for alleged breaches of the European Convention on Human Rights (ECHR) (though there might be an issue about whether or not it is possible in such circumstances to exhaust domestic remedies); and
· perhaps the EU Charter of Fundamental Rights will begin to lose some of its significance; and it should be noted in any case that Article 6.3 of the consolidated EU treaties as amended by Lisbon already states that:
Fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms [ie, the ECHR, not the EU Charter of Fundamental Rights] and as they result from the constitutional traditions common to the Member States, shall constitute general principles of the Union's law.
If and when the EU, institutionally, accedes to the Convention the crossover between the European Union and the European Court of Human Rights is likely to become much more pronounced than hitherto – and the consequences of this cannot be entirely foreseen. There remains, however, one key difference between the effect of the two Conventions in terms of domestic law.
In order to engage the European Court of Human Rights one must first exhaust domestic remedies – which means that, though the domestic courts take account of Strasbourg jurisprudence in their own deliberations, a case cannot come before the ECtHR until it has been disposed of by the Supreme Court in the United Kingdom.
 It is possible, however, for a domestic court to seek an opinion on an issue of compliance with EU law from the European Court of Justice. At the time of writing, for example, a response is awaited to a request from an Employment Tribunal for a preliminary ruling from the European Court of Justice under Article 234 of the EC Treaty as to whether or not an unpaid volunteer (who in that case happens to be a Church of Scotland minister) is protected from summary dismissal by the Employment Equality (Religion or Belief) Regulations 2003.
 On that basis, it is possible that an issue of religion and human rights might be sent to Luxembourg for a preliminary ruling under the EU Charter of Fundamental Rights when it could not be sent to Strasbourg. It should be emphasised, however, that only the court itself can request a ruling: the parties cannot.
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