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Case-law on church employment
There have been several recent cases on employment issues in both the domestic courts and the European Court of Human Rights. What follows is intended as a convenient summary of the current case-law and no more than that.

It cannot be emphasised too strongly that employment issues are extremely complex and can only be decided case by case on the facts.
Clergy
1. Historically, the courts have tended to regard clergy (and certainly beneficed clergy of the Church of England and of the Church of Scotland) as office-holders rather than as employees; moreover, the status of clergy has traditionally been regulated by the internal canonical regulations of the denomination concerned. The courts have tended to proceed on three principles:
· that clergy are normally to be regarded as ecclesiastical office-holders whose rights and duties are defined not by an employment contract but by the law relating to the office held, which exists independently of the person occupying the office;

· that the functions of a minister of religion are vocational and spiritual in nature and therefore incompatible with the existence of a contract – on this view ministerial functions arise by way of a religious act such as ordination, not as the result of a contractual agreement between parties; and

· that even if there is evidence of some kind of contract, such evidence has to point to it being a contract of employment.

The Church of England
2. In the Church of England certain non-parochial clergy fulfilling specific functions for specific periods (such as clergy employed directly by the Archbishops’ Council) are undoubtedly employed under contract – but these are relatively few in number. As to parochial clergy, however, the situation is quite different.
3. Regulation 33 (right to apply to an employment tribunal) of the Ecclesiastical Offices (Terms of Service) Regulations 2009, made pursuant to section 2 of the Ecclesiastical Offices (Terms of Service) Measure 2009, applies Part X of the Employment Rights Act 1996 to those who hold office under common tenure; however, the Regulations and the Measure confer rights under the 1996 Act as if such clergy were employed, not because they are employed. Section 9(6) of the Measure makes that explicit:

“Nothing in this Measure shall be taken as creating a relationship of employer and employee between an office holder and any other person or body.”.

4. Therefore, though clergy with common tenure have employment rights under the relevant legislation, they are not employees but office-holders. 

5. Finally, neither the Regulation nor the Measure applies to clergy with freehold, who have traditionally been regarded as office-holders rather than as employees.

The Church of Scotland

6. As regards the Church of Scotland the traditional view has been that inducted parish ministers are office-holders
 – though that does not necessarily apply to other clergy.

7. The leading modern case on clergy employment in Scotland (and, indeed, in England) is Percy v Board of National Mission of the Church of Scotland [2005] UKHL 73, [2006] 2 AC 28. In that case, a female assistant minister had been persuaded to demit status
 after an accusation of adultery. She later regretted her decision and initiated proceedings in an employment tribunal (then known as an industrial tribunal) in 1998, alleging unfair dismissal and unlawful sex discrimination. There were two main issues: whether or not she was “employed” by the Church for the purposes of section 82(1) of the Sex Discrimination Act 1975 and whether her discrimination claim constituted a spiritual matter within the terms of section 3 of the Church of Scotland Act 1921 and, as such, lay within the exclusive cognisance of the courts of the Church.
8. On the employment point, the House of Lords concluded that whether or not Ms Percy was “employed” (and therefore within the scope of Sex Discrimination Act 1975) rested on a false apposition between “office” and “employment” and that, in the absence of express intention to do so, the provisions of the 1975 Act could not be set aside.

The Free Churches and the Roman Catholic Church
9. Whether or not clergy of other Churches in pastoral charges are “employed” appears to depend on the ecclesiology and self-understanding of the particular Church in question.
· In Brentnall v Free Presbyterian Church of Scotland 1986 SLT 470, involving the suspension of a minister sine die (in effect, his dismissal), the Second Division of the Inner House held that, in acting as it did, the Synod had exceeded its powers and had failed to observe the rules of natural justice. The court did not even begin to consider whether or not Mr Brentnall was “employed” by the Church: following Forbes v Eden
 it was simply assumed that if Mr Brentnall had suffered a patrimonial (ie financial) injury as a result of a serious wrongdoing by the Church he must be entitled to reparation.
· In President of the Methodist Conference v Parfitt [1984] ICR 176 the respondent, a Methodist minister, failed in a claim for unfair dismissal both before an Employment Appeal Tribunal and before the High Court. The doctrinal standards of the Methodist Church did not provide for a contractual relationship between the Church and the individual minister; and at page 186F May LJ adopted the dicta of Waterhouse J in the Employment Appeal Tribunal (EAT):

“The concept of a minister as a person called by God, a servant of God and the pastor of His [ie, presumably, God’s] local church members seems to me to be central to the relationship.”.
· In Buckley v Cahal Daly [1990] NIJB 8, where a Roman Catholic priest in Northern Ireland sought a declaration that he had been removed unlawfully from his position, Campbell J held that since the Roman Catholic Church was a voluntary association its canon law relating to the status of clergy existed as the terms of a contract. Applying Canons 265 to 275 (on incardination) of the Codex Iuris Canonici 1983 he concluded that

“[t]here is no direct power in the courts to decide whether A or B holds a particular station according to the rules of a voluntary association”.
· In Davies v Presbyterian Church of Wales [1996] ICR 280 Lord Templeman reiterated the “servant of God” approach and concluded that

“[t]he duties owed by the pastor to the church are not contractual or enforceable. A pastor is called and accepts the call. He does not devote his working life but his whole life to the church and his religion. His duties are defined and his activities are dictated not by contract but by conscience. He is the servant of God. If his manner of serving God is not acceptable to the church, then his pastorate can be brought to an end by the church in accordance with the rules. The law will ensure that a pastor is not deprived of his salaried pastorate save in accordance with the provisions of the book of rules but an industrial tribunal cannot determine whether a reasonable church would sever the link between minister and congregation”.
· In Diocese of Southwark v Coker [1998] ICR 140 the Court of Appeal had to decide whether an assistant curate in the Church of England was an employee for the purpose of the unfair dismissal legislation. Coker has been superseded in relation to the Church of England itself, but Mummery LJ referred to the case law, including in particular Parfitt and Davies. He concluded
 that the essential ratio of the earlier authorities was that, typically, no contract of employment would arise between a minister of religion and his or her Church because, typically, there was no intention to create contractual relations. Staughton LJ concurred:

“I agree with the analysis of Mummery LJ and his conclusion that in general the duties of a minister of religion are inconsistent with an intention to create contractual relations. There may be some subsidiary contract as to a pension or to the occupation of a house; but there is not a contract that he will serve a terrestrial employer in the performance of his duties.”
 
· In New Testament Church of God v Stewart [2007] EWCA Civ 1004 the Court of Appeal held that the original Employment Tribunal had been entitled to conclude on the facts that Mr Stewart had a contract with the Church. However, Pill LJ was careful to add that his conclusion did not

“… involve a general finding that ministers of religion are employees. Employment tribunals should carefully analyse the particular facts, which will vary from church to church, and probably from religion to religion, before reaching a conclusion.”.

The recent cases
10. The approach in Stewart was followed by the EAT in Macdonald v Free Presbyterian Church of Scotland [2010] UKEAT S/0034/09/BI (10 February 2010).
 In an action for unfair dismissal arising from the suspension of the pursuer sine die for breach of discipline by the Synod of the Church, Lady Smith, sitting alone, considered the possibility that a worker who was an office-holder might also be an employee and concluded that the duality of holding an office while at the same time being an employee relationship depended on whether or not the parties had had the intention to create legal relations.

11. Lady Smith agreed with the Employment Judge at first instance that the understanding on which ministers, elders and deacons of the Free Presbyterian Church were ordained did not include any intention to create an employer-employee relationship. Such an inference would be inconsistent with the Church’s declared belief that it was inappropriate that officers such as ministers should be in a legal relationship that was subject to control by the Civil Magistrate.
12. Lady Smith held that there was no general rule either that all ministers of religion were employees or that they were not employees.
 She noted that, in Stewart, Pill LJ had been careful to state that whether or not there was an employer-employee relationship in a particular case depended on an examination of the facts. There were no hard-and-fast rules about what features a relationship had to have before it amounted to a contract of employment; but it would normally include the minimum of mutual intention to create a legally-enforceable relationship and sufficient control over the worker’s activities as to categorise him as a “servant” – and the worker would be working in return for a salary rather than on his own account. 

13. In Moore v The President of the Methodist Conference [2010] UKEAT 0219 10 1503 (15 March 2011), the lower tribunal had regarded itself as bound by Parfitt and dismissed Ms Moore’s claim. The EAT reversed the lower tribunal’s decision, concluding that it had got the law wrong because

“… we do not believe that the reasoning of Parfitt can be sustained in the light of Percy, even on the same facts.”.

Given that the EAT did no regard itself as bound by Parfitt, following Percy it held on the facts that Ms Moore’s contract
“… was one of service. Once it is accepted that there is nothing in the Claimant’s spiritual role which is inconsistent with her being an employee, and once the question whether there was anything special about the nature of the Claimant’s remuneration is decided, all the indications point one way. She received regular remuneration, including an entitlement to sick pay. She was given accommodation. She was required to engage in an appraisal process, was subject to at least a degree of supervision from the Church and was liable to a disciplinary procedure. Although she did not have to work set hours, there was a clear concept of working time, when she was at the disposal of the Church, and holiday, when she was not. Of course, like any professional she had a great deal of discretion as to how she did her work, but that is in no way inconsistent with a contract of service”.

14. That decision was appealed; and in President of the Methodist Conference v Preston [2011] EWCA Civ 1581 (Ms Moore having got married in the interim) the Court of Appeal unanimously upheld the finding of the EAT. Delivering the judgment of the Court, Maurice Kay LJ concluded that it was “abundantly clear” that part of the ratio of Percy, as confirmed by the Court of Appeal in Stewart, was that the concept of a rebuttable presumption that there was no intention to create and employer/employee relationship between a Church and its clergy had been abandoned. He agreed with Underhill J in the substantive hearing before the EAT
 that the effect of Percy was that the spiritual role of a minister could not by itself justify denying effect to an arrangement which otherwise had the marks of a contract. Moreover, Percy had undermined the reasoning in Parfitt:
“… although most of the speeches in Percy are characterised by a linguistic gentleness in their approach to Parfitt, that does not disguise the fact that they caused the tectonic plates to move”.

15. As the law stands at present, the combined effect of the rulings in Percy, Stewart, Macdonald and Moore/Preston is to make the employment position of Free Church (and, presumably, of Roman Catholic) clergy even less clear than previously. They have certainly killed stone dead the argument that a minister of religion cannot in any circumstances be an employee. Moreover, it is difficult to see how the Court of Appeal’s judgment in Preston can be squared with Lady Smith’s judgment in the EAT in Macdonald.
16. Whereas her Ladyship was no doubt correct to emphasise the importance of the parties having had an intention to create an employer/employee relationship, it is evident from Preston that the parties often have diametrically opposite views of exactly what relationship they have created – and if they disagree, what next? Ultimately, whether or not an employer/employee relationship exists will depend on the Court’s reading of the specific facts of the case – but Preston suggests that the Court of Appeal is inclined to assume such a relationship unless there is very strong evidence to the contrary. (In that connexion, it should be remembered that though Macdonald was a Scottish case, employment law is UK-wide even though appeal in Scots cases lies to the Inner House of the Court of Session.) 
17. This is given further support by the recent decision in Singh v Management Committee of the Bristol Sikh Temple & Ors [2012] UKEAT 0429 11 1402 (14 February 2012). The issue was again what constituted “employment” of church personnel – this time for the purposes of s 54(3)(b) National Minimum Wage Act 1998.
18. Singh is a complex case – not least because any baptised Sikh in good standing can act as a granthi (temple priest), so it is not entirely clear that a granthi is on all fours with an ordained minister in a Christian denomination or with a rabbi who has received smicha. The relationship between the parties was based on voluntarism: Mr Singh did not have a formal written agreement with the Management Committee and he and his wife were supported by the voluntary contributions of the congregation and lived rent-free at the gurdwara. The original Employment Tribunal had therefore held that Mr Singh was not an employee.
19. The Employment Appeal Tribunal disagreed, concluding that the lower Tribunal had erred on the questions of mutuality and personal performance of services. Though the relationship was indeed based on “voluntarism and a traditional interpretation and application of the Sikh scriptures” (para 39) there had been no finding that a contractual relationship would be inconsistent with the practice and beliefs of the Bristol Gurdwara. Crucially, moreover, the EAT took the view (at para 40) that the true effect of Percy had not been fully taken into account by the lower Tribunal – possibly, said the EAT, because of the “linguistic gentleness” in the approach of the judgments in Percy noted (above) by Maurice Kay LJ in Preston. The appeal was allowed and the case remitted to the original Tribunal for reconsideration.
Lay employees

Is there an employment relationship even if the employer did not intend to create one?
1. There have been various recent cases on the employment of church organists. In the Church of England, the position is complicated by the fact that music in church is regulated by Canon B20 (Of the musicians and music of the Church) as well as by secular employment law.
2. In Sholl v PCC of St Michael & All Angels w St James, Croydon & Anor [2011] ET 2330072/2010 (30 March 2011), the claimant was appointed Director of Music for a minimum of five years at an annual stipend of £14,000. The draft contract (which Dr Sholl did not sign) included the provisos in Clause 16 that

· “There being no master and servant relationship [and] no part of this Agreement shall be deemed to constitute a contract of employment” and

· “The Director of Music shall be responsible for his own income tax and National Insurance arrangements”.

The unsigned draft contract stated that “subject to the general direction of the Vicar the Director of Music shall be responsible for the care, control and general oversight of all the music in the Church”. It also stated that the agreement was subject to the provisions of Canon B20. The contract was never signed but the Tribunal concluded that there was a verbal contract between the parties.
3. The Tribunal identified several factors consistent with there being a contract of employment between the claimant and the respondents:

· Dr Sholl was paid monthly in arrears;
· the payment to him “clearly had the character of a contractual remuneration”;
· he had no financial risk;
· he was not required to provide equipment, materials or premises;
· he had a package of rights to holiday pay, sick pay and notice and grievance provisions; and
· the second respondent, the Vicar, had himself described Dr Sholl’s status as “employed”.
4. The principal factors against the presumption were these:

· Dr Sholl had been informed that he was self-employed;

· he paid his  own income tax and National Insurance;

· he delegated work to others outside the terms of the agreement;

· he did not obtain advance authorisation for annual leave; and

· he received a fee for playing at weddings and funerals.
5. The Tribunal “reminded itself of well-established common law that the labels parties attach to the arrangement are not determinative of employed status”.  On balance, the Tribunal concluded that the factors in favour of employment status outweighed those against. The matter would proceed to a full merits hearing (and, we understand, is to be appealed to an Employment Appeal Tribunal).
6. The employment status of lay church-workers is by no means cut-and-dried; and just because a group of trustees  says that is does not intend to “employ” an organist, a choirmaster, a cleaner or a caretaker does not mean that no employment relationship exists.
7. We understand that Sholl is to be appealed. Nevertheless, congregations need to take great care when engaging workers: both sides need to know exactly where they stand. 
The Genuine Occupational Requirement
8. In Hender & Sheridan v Prospects for People with Learning Disabilities [2008] Employment Tribunal Cases nos. 2902090/2006 (Hender) & 2901366 (Sheridan) (13 May 2008), Prospects, a company limited by guarantee and a charity which provided housing and day-care for people with learning disabilities, tried to avoid falling foul of the Employment Equality (Religion or Belief) Regulations 2003 by telling its staff that all roles except cooking, cleaning, gardening, maintenance and relief staff would be subject to Christian profession as a Genuine Occupational Requirement (GOR) of employment because those in post might have to lead prayers or give spiritual guidance. When Hender and Sheridan objected, the Tribunal concluded that, for the posts in question, Christian profession was not a GOR. Prospects had simply instituted a blanket policy instead of properly evaluating each post: in short, a Genuine Occupational Requirement has to be genuine.
Laypeople and church discipline
9. Recently, the issue of lay employees
 and church discipline has come before the European Court of Human Rights in three German cases (all of which, unfortunately, are only available in French):
· In Obst v Germany [2010] ECtHR (No. 425/03) (23 September 2010)
 it was held that the dismissal by the Church of Jesus Christ of Latter-day Saints (LDS) of its Director of Public Relations for Europe on grounds of adultery had not breached Article 8 ECHR (private and family life) since the German labour courts had taken account of all the relevant factors and undertaken a careful and thorough balancing exercise regarding the interests involved. The Court also noted that, having grown up in the Mormon Church, the claimant had been or should have been aware of the importance of marital fidelity for his employer and of the incompatibility of his extramarital relationship with his position in the Church.

· In Schüth v Germany [2010] ECtHR (No. 1620/03) (23 September 2010) a Roman Catholic parish and deanery organist and choirmaster was dismissed because he had left his wife and settled with a new partner with whom he had a child – on the grounds that his functions were so closely connected to the proclamatory mission of the Church that the parish could not continue employing him without losing credibility. The Court ruled that this had breached his rights under Article 8 ECHR (private and family life) : the German labour courts who had considered his original case had paid no regard to his de facto family life with his new partner or to the legal protection afforded it, and while Schüth had entered into a duty of loyalty towards the Catholic Church which limited his right to respect for his private life to a some degree, his signature on the contract could not be interpreted as an unequivocal commitment to celibacy in the event of separation or divorce.

10. Obst and Schüth were both decided by the Fifth Section and the judgments were handed down on the same day. What seemed to distinguish the two in the minds of the judges were the relative public profiles of the two men: Obst was a national officer of the LDS while Schüth was an obscure parish and deanery musician. That now seems to be less likely, however, in the light of a more recent case.

11. In Siebenhaar v Germany [2011] ECtHR (No. 18136/02) (3 Feb 2011)
 the applicant, a Roman Catholic, worked as a childcare assistant in a day-nursery run by a Protestant parish in Pforzheim. She was dismissed without notice by the Baden Protestant Church on the grounds of her involvement in a religious community, the “Church Universal / Brotherhood of Mankind”, whose teachings were deemed to be incompatible with those of the Protestant Church. The Fifth Section concluded that there had been no breach of Article 9 (thought, conscience and religion) read in light of Article 11 (assembly and association): partly because Germany had a system of labour courts whose decisions were reviewable by a constitutional court and had therefore complied with its positive obligations under the ECHR – and partly because
“… the complainant was or should have been aware, when signing her employment contract … that her membership in the Universal Church and her activities in support of it were inconsistent with her commitment to the Protestant Church”. [para 46].
12. It is difficult, to say the least, to derive any consistent principle from the three cases. If Ms Siebenhaar should have know that membership of the Universal Church was incompatible with working for a day-nursery run by the Evangelischen Kirche in Deutschland (EKD) and Mr Obst that the LDS did not look kindly on adultery then, equally, Mr Schüth should have known that the Roman Catholic Church was just as disapproving of adulterous relationships. Moreover, the justification in Siebenhaar that the German system of labour courts complied with its obligations under the ECHR does not help us, given that exactly the same system of labour courts was in place in the cases of Obst and Schüth. Nor does the question of public profile appear to give any guidance: if Mr Schüth was fairly obscure, Ms Siebenhaar was even more so.

13. The difference between Obst and Schüth on the one hand and Siebenhaar on the other seems to be this. The first two cases involved a conflict between the right to private and family life under Article 8 ECHR and the religious autonomy of the two Churches in question. In Siebenhaar, however, the issue for both parties to the dispute was the right to freedom to manifest one’s religious belief under Article 9: the EKD was claiming the right to organise itself in accordance with its own ecclesiology while Ms Siebenhaar was arguing that her dismissal had breached her rights under Article 9.
14. What all these cases illustrate in their different ways is this: Churches as employers need to be exceedingly careful about the way in which they deal with lay employees. The facts of the individual case are absolutely crucial, as is the importance of having in place a fair and transparent disciplinary procedure. Nor is it possible simply to assume that the standards of doctrinal orthodoxy or of personal behaviour that are expected of clergy can simply be imposed on the laity.
Vicarious liability

15. In Maga v Trustees of the Birmingham Archdiocese of the Roman Catholic Church [2010] EWCA Civ 256 (16 March 2010) the Court of Appeal held that the Archdiocese was vicariously liable for the activities of a priest whom it had not supervised adequately and who had sexually abused a boy. When Mr Maga was a boy he did not attend the church but he did wash the priest’s car and came to parish discos. The Court so held even though
· the Archdiocese had reserved its position as to whether or not the offending priest was an “employee”; and
· Mr Maga was not and had not been an adherent of the Church.
16. Most recently, in JGE v The English Province of Our Lady of Charity & Anor [2011] EWHC 2871 (QB), the claimant alleged that she was raped by one Father Baldwin, a Roman Catholic priest who had since died, when resident at a children’s home in Hampshire between 1970 and 1972. The issue before the court was whether the second defendant – the Trustees of the Portsmouth Roman Catholic Diocesan Trust – might be vicariously liable for Baldwin’s alleged torts. Following the reasoning in Maga and in a Canadian case, Doe v Bennett & Ors, the court found for the claimant:

“By appointing Father Baldwin as a priest, and thus clothing him with all the powers involved, the defendants created a risk of harm to others, viz the risk that he could abuse or misuse those powers for his own purposes or otherwise”.

An appeal is pending.

17. It should also be remembered that in some circumstances vicarious liability can apply to incidents that occurred so long ago that they have almost been forgotten by the employer. In Raggett v Society of Jesus Trust of 1929 for Roman Catholic Purposes & Anor [2010] EWCA Civ 1002 (27 August 2010) the Governors of a school accepted vicarious liability for the activities of a Jesuit schoolteacher alleged to have sexually abused a pupil; however, they argued that the case was time-barred under the Limitation Act 1980. The Court of Appeal held that, nevertheless, even though the complaint was time-barred, the judge at first instance had properly exercised her discretion under s 33 of the Limitation Act 1980 in allowing the action to proceed.

18. Finally on this point, if (say) an organist or caretaker/verger is regarded as “employed” by a church through its PCC, congregational board or trustees, that church may be vicariously liable for any torts/delicts
 committed by that person.
Conclusion
19. With the exception of the Church of England, which is a special case, the law appears to be in transition. Preston and Singh suggest that the House of Lords judgment in Percy has largely overwritten the earlier cases – Parfitt in particular – and, in any case, judges seem more willing than hitherto to find evidence of an employment relationship between church and cleric and more reluctant than before to draw a hard-and-fast distinction between “employee” and “office-holder”. So far as clergy employment is concerned, much depends on the outcome of any appeal to the Supreme Court in Preston.
Frank Cranmer
9 April 2012
� HMRC’s guidance, � HYPERLINK "http://www.hmrc.gov.uk/manuals/pommanual/paye70230.htm" \l "IDA31SIH" ��PAYE70230 - PAYE operation: specific employments: clergy and ministers of religion� states baldly that “Ministers of the Church of England are office holders”.


� HMRC’s guidance says, somewhat mysteriously, that “Ministers of the Church of Scotland hold offices. However, they are not in employment”.


� See, for example, Lord President Rodger’s Opinion in the Inner House in Percy v Board of National Mission of the Church of Scotland � HYPERLINK "http://www.bailii.org/scot/cases/ScotCS/2001/65.html" ��[2001] ScotCS (IH) 65� at para 18.


� Which meant that she could not be reinstated and again undertake duties as a minister except with the express agreement of the General Assembly.


� The case was remitted to an Employment Tribunal but ultimately settled.


� (1865) 4 M 143, in which Lord Cowan declared at 163 that the courts would not review the actings of ecclesiastical judicatories unless “[s]ome civil wrong justifying a demand for redress, or some patrimonial injury entitling the party to claim damages… be alleged and instructed”.


� At p 147B.


� At p 150 F-G.


� At para 55.


� The dispute was also the subject of judicial review proceedings: see Macdonald, Re Application for Judicial Review � HYPERLINK "http://www.bailii.org/cgi-bin/markup.cgi?doc=/scot/cases/ScotCS/2010/2010CSOH55.html&query=MACDONALD,+RE+APPLICATION+FOR+JUDICIAL+REVIEW+%5b2010%5d+ScotCS+CSOH&method=all" ��[2010] ScotCS CSOH 55 (28 April 2010)�. In September 2010 the case was settled out of court and the decisions of the FPC Synod reduced. 


� She misstated the law relating to the employment of clergy in the Church of England and that part of her judgment is best ignored.


� Ready Mixed Concrete (South East) Limited v Minister of Pensions & National Insurance [1968] 1 AER 433 and Lee v Chung and Shun Shing Construction & Engineering Co Ltd [1990] IRLR 236 followed.


� At para 54.


� The President, Underhill J, at para 63.


� Underhill J at para 52.


� Maurice Kay LJ at para 25.


� The issue of the employment position of ordained ministers also came before the Court in Hanna and Peter Müller v Germany 12986/04 � HYPERLINK "http://strasbourgconsortium.org/document.php?DocumentID=3901" �[2008] ECtHR (20 May 2008)�, which involved a claim for (in effect) unfair dismissal by two Salvation Army officers who had signed a declaration of commitment by which they expressly consented not to be employed by the Army and not to conclude an employment contract with it. The result, hoever, is inconclusive. The Court dismissed their claim under Article 9 §2 (thought, conscience and religion) largely because the matter touched on the constitutional autonomy in German law of religious organisations but it adjourned consideration of their argument under Article 6 § 1 (fair trial) that they had not had the opportunity of a proper hearing of their claim. That second issue remains unresolved.


� A joint press release in English for both judgments is available at �HYPERLINK "http://cmiskp.echr.coe.int/tkp197/view.asp?item=1&portal=hbkm&action=html&highlight=obst&sessionid=68340489&skin=hudoc-pr-en"��this link�.


� A press release in English is available at � HYPERLINK "http://cmiskp.echr.coe.int/tkp197/view.asp?action=open&documentId=881029&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649" ��this link�.


� At para 39.


� For a recent case involving a dispute over precisely where vicarious liability lay as between the Roman Catholic Diocese and the teaching Order that ran the school at which the misconduct giving rise to the action took place, see Various Claimants v The Catholic Child Welfare Society & Ors � HYPERLINK "http://www.bailii.org/ew/cases/EWCA/Civ/2010/1106.html" ��[2010] EWCA Civ 1106 (26 October 2010)�.


� The � HYPERLINK "http://www.scotland.gov.uk/Publications/2003/10/18259/26875" ��Kilbrandon Report� (which though originally published in 1964 was re-published by the Scottish Government as recently as 2003) has this to say about vicarious liability in Scots law at Appendix B:





“2… a defender may be vicariously liable for the act of another although he himself has not been in fault at all. Thus the employer of a servant who commits a delict in the course of his employment is liable in damages, although he is not personally involved in the delict and has taken all proper care to choose a competent servant. 





3. Vicarious liability, defined in this way, is a comparatively modem development, and was adopted in Scots law only in the nineteenth century… ”.
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